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HUBERT WORK VS. UNITED STATES. 
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a Supreme Court of the District of Columbia. 


The United States of America ex rel. Ches- 
tatee Pyrites & Chemical Corporation, relator, 

vs. At Law, No. 67884. 

Hubert Work, Secretary of the Interior, 

respondent. 

United States of America, District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Petition for mandamus. 

Filed July 27, 1923. 

In the Supreme Court of the District of Columbia. 


The United States of America, ex rel. 
Chestatee Pyrites & Chemical Cor¬ 
poration, et al.j 

vs. 


>At Law, No. 67884. 


Hubert Work, Secretary of the In- 

terior. 


The petition of the United States on the relation of Chestatee 
Pyrites & Chemical Corporation respectfully represents: 


I. 

The relator, Chestatee Pyrites and Chemical Corporation, is a cor¬ 
poration duly and legally organized and existing under the laws of 
the State of Georgia, a citizen of the State of Georgia residing in 
the county of Fulton in said State and this petition is brought for a 
writ of mandamus against the respondent, Hubert Work, a citizen 
of the State of Iowa, residing in the District of Columbia. 

II. 

That the said .Hubert Work, respondent, was and now is Secretary 
of the Interior of the United States, and as such charged with the 
administration of the laws of the United States relative to the war 
minerals relief claims, and especially section 5 of the act of March * 
2,1919 (40 Stat., 1272) as amended by the act of November 23, 

2 1921 (Public 99), and is sued in his official capacity as Secre¬ 

tary of the Interior, as aforesaid. 

III. 

The said respondent as Secretary of the Interior under said 
section 5 of said act as amended by the act of November 23, 1921, 
chapter 137, 42 Stat., 322, which act and amendment are here referred 
to was and is: 

“Authorized to adjust, liquidate and pay such net losses as have 
been suffered by any person, firm or corporation, by reason of 
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producing or preparing to produce * * * pyrites * * * in 

compliance with the request or demand of the Department of the 
Interior * * * to supply the urgent, needs of the nation in the 

prosecution of the war * * * 

“The said Secretary shall make such adjustments and payments 
in each case as he shall determine to be just and equitable; tnat the 
decision of said Secretary shall be conclusive and final; * * * 

“ And provided further, that said Secretary shall consider, ap¬ 
prove and dispose of only such claims as shall be made hereunder 
and filed with the Department of the Interior within three months 
from and after the approval of this act; * * * 

“ And provided further, that no claim shall be allowed or paid by 
the said Secretary unless it shall appear to the satisfaction of the 
said Secretary that the expenditures so made, or obligations so in¬ 
curred by the claimant, were made in good faith for or upon property 
which contained either manganese, chrome, pyrites, or tungsten in 
sufficient quantities to be of commercial importance.” 

IV. 

The Chestatee Pyrites & Chemical Corporation, between the sixth 
day of April, 1917, and the twelfth day of November, 1918, in pre¬ 
paring to produce and in producing pyrites in compliance with the 
request of the Department of the Interior to supply the urgent needs 
of the nation in the prosecution of the war, made expenditures and 
incurred obligations in good faith upon property containing pyrites 
in sufficient quantities to be of commercial importance. 

3 V. 

As authorized by said act, approved March 2, 1919, section 5 
thereof, said Chestatee Pyrites & Chemical Corporation did, on the 
5th day of March, 1919, file its claim with the Secretary of the Inte¬ 
rior, seeking and praying that an award be made to it of $914,172.73, 
the net losses incurred by it by reason by producing and preparing 
to produce pyrites in compliance with the request and demand of 
agents of the Department of Interior, which sum so claimed repre¬ 
sented the net losses from expenditures made and obligations in¬ 
curred as described in said section 5 of said act. 

VI. 

In the said petition or claim of Chestatee Pyrites & Chemical 
Corporation filed on the 5th day of March, 1919, this relator as part 
of said expenditures made set out and claimed interest paid prior 
to the 12th day of November, 1918, and set out specifically and by 
exhibits written contracts made by it wherein it had incurred obliga¬ 
tions to pay interest on $695,000.00 borrowed by said relator and 
expended by it, in a legitimate attempt to produce pyrites for the 
needs of the nation for the prosecution of the war, in compliance 
with the request and demand hereinbefore alleged. Thereafter, on 
October 18, 1919, the Honorable Franklin K. Lane, then Secretary 
of the Interior, made Chestatee Pyrites & Chemical Corporation 
an award under said act of March 2, 1919, in the sum of $223,529.17, 
which award recognized in part the interest paid prior to November 
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12, 1918, on moneys borrowed by said Chestatee Pyrites & 

4 Chemical Corporation, but which award was wholly inade¬ 
quate and failed to comply with the obligations of said act 

of March 2, 1919. 

7 / 

VII. 

Thereafter, by act approved November 23, 1921, chapter 137, 42 
Stat., 322, it was provided: 

“ That all claimants * * * shall be reimbursed such net losses 

as they may have incurred, and are in justice and equity entitled to 
from the appropriation in said act,” 

and the Secretary of the Interior was authorized: 

“ If in claims passed upon under said act (of March 2nd, 1919) 
awards have been denied or made on rulings contrary to the provi¬ 
sions of this amendment (the amendment of November 23, 1921,) or 
through miscalculation, the Secretary of the Interior may award 
proper amounts or additional amounts,” 

and the then Secretary of the Interior, Honorable Albert B. Fall, 
did review the claim of Chestatee Pyrites & Chemical Corporation, 
relator herein, and did require a complete study of the facts of said 
relators claim, and among other things required an investigation 
thereof by W. H. Dunn, chief accountant in the War Minerals Re¬ 
lief Division of the Department of the Interior. 

VIII. 

Said W. H. Dunn, by report filed September 21, 1922, found and 
reported that there had been included in the original claim of the 
Chestatee Pyrites & Chemical Corporation interest paid, and that 
said Honorable Franklin K. Lane had in his award included fifty- 
six and six-tenths per cent of interest paid, to the extent of $31,276.78, 
nnd said Dunn further reported that after deducting credits, interest 
paid and accrued during the stimulation period totaled 

5 $40,795.13. (See pages 5, 49, and 120 of the report of said 
W. H. Dunn.) Chestatee Pyrites & Chemical Corporation 

showed without dispute that in compliance with the demands and 
requests of the Government and in a legitimate effort to produce 
pyrites, it had been compelled to borrow and expend the sum of 
$695,000, and to agree to pay thereon six per cent interest per annum; 
that prior to November 12, 1918, it had actually paid interest in a 
large amount, and there had accrued on said loan further interest 
that was then unpaid; that since November 12, 1918, to October 18, 
1919, the date on which the award of Mr. Secretary Lane was made, 
further interest had accrued, and since said time on the obligation 
made prior to November 12,1918, other interest has accrued. 

IX. 

The Department of the Interior found, and there is no dispute 
about the fact, that Chestatee Pyrites & Chemical Corporation, by 
reason of producing and preparing to produce pyrites, in compliance 
with the request or demand of the Department of the Interior, to 
supply the urgent needs of the nation in the prosecution of the war, 
in good faith expended money and incurred obligations in response 
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to such request and demand, and that such expenditures so made and 
obligations thus incurred by the Chest at ee Pyrites & Chemical Cor¬ 
poration were made in good faith upon property which contained 
pyrites in sufficient quantities to be of commercial importance; and 
there is no dispute between the Department of the Interior and 
said Chestatee Pyrites & Chemical Corporation as to the right 

6 of said Chestatee Pyrites & Chemical Corporation to receive an 
allowance and award for its net losses suffered as a consequence 

of its compliance with said request and demand. 

X. 

After the report of said W. H. Dunn, argument was had before 
the Honorable Albert B. Fall, then Secretary of the Interior, and 
on the 28th day of September. 1922, as authorized by the law, said 
Secretary of the Interior made an award of $469,784.62 in addition 
to the award theretofore made by the Honorable Franklin K. Lane, 
said award being based upon the finding of John Bryar, Assistant 
Commissioner of the Department of the Interior. 

XI. 

Said John Bryar, on whose report the said award was made, at 
page 21 thereof found that there should l>e deductions from the ex¬ 
penditures made of interest in the amount of $40,795.13, and that 
amount of expenditures made was disregarded in said report and 
subsequently disregarded in the award of the Secretary of the In¬ 
terior. Neither in the report of said Assistant Commissioner nor in 
the award of the Secretary of the Interior was there any allowance 
made for obligations incurred to pay interest, and the Chestatee 
Py rites & Chemical Corporation, relator herein, was denied a re¬ 
covery for its expenditures made prior to the armistice, and for its 
obligations incurred thereafter to the extent that such expenditures 
represented payments of interest on said loan of $695,000.00, and to 
the extent that said obligations incurred represented interest on 
the remainder of said sum. The finding of the Honorable 

7 Albert B. Fall, then Secretary of the Interior, is as follows: 
4 *The Chestatee Pyrites and Chemical Corporation, Sept. 28, 

1922. Atlanta, Georgia. 

Claim No. 1. 

“ Additional memoranda by the Secretary, to be attached to the 
records of the Assistant Commissioner as part of the record herein. 

“ I have investigated this case and listened with great interest 
and a large degree of sympathy to the statements made by counsel 
for claimants, and to the arguments advanced with reference to the 
matter of allowing interest upon this claim; additional allowance 
for services, and an allowance of an increased amount for compen¬ 
sation for prestimulation plant. 

“ After full consideration, I am confident that the conclusions 
reached by the commission are as nearly correct as it is humanly 
possible to arrive at a just and equitable sum to be rewarded in 
relief. I, therefore, find myself impelled to make the award as rec¬ 
ommended, in the sum of four hundred sixty-nine thousand seven 
hundred eighty-four dollars and sixty-two cents ($469,784.62). 
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“ If the Congress contemplated the payment of interest upon 
this claim, as has been suggested in argument, then this award, of 
course, does not preclude remedial action by the Congress of the 
United States acting directly. 

(Signed) Albert B. Fall, 

u Secretary of the Interior .” 

XIII. 

Your relator further shows that it again brought its claim that 
a proper construction of said act provided for losses caused by the 
payment of interest to the attention of the Department of the In¬ 
terior before the retirement of Secretary Fall, with the request 
that one of three courses be pursued: 

“ First, that the question might be again considered by the de¬ 
partment; second, that the question of interest might be referred to 
the Department of Justice; or, third, that the question of interest 
might be submitted to the Court of Claims.’' 

8 Secretary Fall did not pass upon this application, but left 

the matter for the consideration of his successor, the Hon. 
Hubert Work. 

XIHa. 

After the appointment of Hon. Hubert Work to the position of the 
Secretary of the Interior your relator, Chestatee Pyrites & Chemical 
Corporation, brought to the attention of the present Secretary its 
right to recover for the expenditures made and obligations incurred 
to pay interest, but the said Honorable Hubert Work refused to 
make any allowance for such interest expenditures or obligations, 
as had his predecessors, and, as had his predecessor, Albert B. Fall, 
held as a matter of law and as a construction of the law, that said 
expenditures and obligations for interest are not within the pro¬ 
visions of said act of March 2, 1919, as amended by the act of 
November 23, 1921, and refused to refer the question to the Depart¬ 
ment of Justice or the Court of Claims. 


XVI. 

Your relator, hereinbefore named, shows that the respondent’s 
refusal to adjudicate its expenditures and obligations for interest 
incurred in good faith, as hereinbefore set out, and respondent’s 
denial of his power and authority to award and pay net losses 
caused thereby is a clear mistake and plain misunderstanding of 
the unambiguous terms of said section 5 of the act of March 2, 
1919, as amended by the act of November 23, 1921. Your relator 
shows that the right of the courts to pass upon a question of 
9 law involving construction of an act of Congress can not, 
under the Federal Constitution, be taken from the courts, 
and respondent’s nonaction can be reviewed and his disregard of 
the law corrected only by mandamus. 

XVII. 

Wherefore petitioner, on behalf of the relator aforesaid, prays: 

1. That a writ of mandamus may be issued directing respondent, 
Hubert Work, Secretary of the Interior, to take jurisdiction of the 
claim of the relator for expenditures made and obligations for 
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to such request and demand, and that such expenditures so made and 
obligations thus incurred by the Chestatee Pyrites & Chemical Cor¬ 
poration were made in good faith upon property which contained 
pyrites in sufficient quantities to be of commercial importance; and 
there is no dispute between the Department of the Interior and 
said Chestatee Pyrites & Chemical Corporation as to the right 

6 of said Chestatee Pyrites & Chemical Corporation to receive an 
allowance and award for its net losses sutiered as a consequence 

of its compliance with said request and demand. 

X. 

After the report of said W. H. Dunn, argument was had before 
the Honorable Albert B. Fall, then Secretary of the Interior, and 
on the 28th day of September. 1922, as authorized by the law, said 
Secretary of the Interior made an award of $469,784.62 in addition 
to the award theretofore made by the Honorable Franklin K. Lane, 
said award being based upon the finding of John Bryar, Assistant 
Commissioner of the Department of the Interior. 

XI. 

Said John Bryar, on whose report the said award was made, at 
page 21 thereof found that there should be deductions from the ex¬ 
penditures made of interest in the amount of $40,795.18, and that 
amount of expenditures made was disregarded in said report and 
subsequently disregarded in the award of the Secretary of the In¬ 
terior. Neither in the report of said Assistant Commissioner nor in 
the award of the Secretary of the Interior was there any allowance 
made for obligations incurred to pay interest, and the Chestatee 
Py rites & Chemical Corporation, relator herein, was denied a re¬ 
covery for its expenditures made prior to the armistice, and for its 
obligations incurred thereafter to the extent that such expenditures 
represented payments of interest on said loan of $695,000.00, and to 
the extent that said obligations incurred represented interest on 
the remainder of said sum. The finding of the Honorable 

7 Albert B. Fall, then Secretary of the Interior, is as follows: 
4 *The Chestatee Pyrites and Chemical Corporation, Sept. 28, 

1922. Atlanta, Georgia. 

Claim No . 1. 

“ Additional memoranda by the Secretary, to be attached to the 
records of the Assistant Commissioner as part of the record herein. 

“ I have investigated this case and listened with great interest 
and a large degree of sympathy to the statements made by counsel 
for claimants, and to the arguments advanced with reference to the 
matter of allowing interest upon this claim; additional allowance 
for services, and an allowance of an increased amount for compen¬ 
sation for prestimulation plant. 

“ After full consideration, I am confident that the conclusions 
reached by the commission are as nearly correct as it is humanly 
possible to arrive at a just and equitable sum to be rewarded in 
relief. I, therefore, find myself impelled to make the award as rec¬ 
ommended, in the sum of four hundred sixty-nine thousand seven 
hundred eighty-four dollars and sixty-two cents ($469,784.62). 
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“ If the Congress contemplated the payment of interest upon 
this claim, as has been suggested in argument, then this award, of 
course, does not preclude remedial action by the Congress of the 
United States acting directly. 

(Signed) Albert B. Fall, 

“ Secretary of the Interior .” 

XIII. 

Your relator further shows that it again brought its claim that 
a proper construction of said act provided for losses caused by the 
payment of interest to the attention of the Department of the In¬ 
terior before the retirement of Secretary Fall, with the request 
that one of three courses be pursued: 

“ First, that the question might be again considered by the de¬ 
partment; second, that the question of interest might be referred to 
the Department of Justice; or, third, that the question of interest 
might be submitted to the Court of Claims.’' 

8 Secretary Fall did not pass upon this application, but left 
the matter for the consideration of his successor, the Hon. 

Hubert Work. 

XIHa. 

After the appointment of Hon. Hubert Work to the position of the 
Secretary of the Interior your relator, Chestatee Pyrites & Chemical 
Corporation, brought to the attention of the present Secretary its 
right to recover for the expenditures made and obligations incurred 
to pay interest, but the said Honorable Hubert Work refused to 
make any allowance for such interest expenditures or obligations, 
as had his predecessors, and, as had his predecessor, Albert B. Fall, 
held as a matter of law and as a construction of the law, that said 
expenditures and obligations for interest are not within the pro¬ 
visions of said act of March 2, 1919, as amended by the act of 
November 23, 1921, and refused to refer the question to the Depart¬ 
ment of Justice or the Court of Claims. 

XVI. 

Your relator, hereinbefore named, shows that the respondent’s 
refusal to adjudicate its expenditures and obligations for interest 
incurred in good faith, as hereinbefore set out, and respondent’s 
denial of his power and authority to award and pay net losses 
caused thereby is a clear mistake and plain misunderstanding of 
the unambiguous terms of said section 5 of the act of March 2, 
1919, as amended by the act of November 23, 1921. Your relator 
shows that the right of the courts to pass upon a question of 

9 law involving construction of an act of Congress can not, 
under the Federal Constitution, be taken from the courts, 

and respondent’s nonaction can be reviewed and his disregard of 
the law corrected only by mandamus. 

XVII. 

Wherefore petitioner, on behalf of the relator aforesaid, prays: 

1. That a writ of mandamus may be issued directing respondent, 
Hubert Work, Secretary of the Interior, to take jurisdiction of the 
claim of the relator for expenditures made and obligations for 
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interest incurred in good faith, as hereinbefore set forth, and to 
allow such sum as may be just and equitable, and to adjust and pay 
relator’s net losses, consisting of interest, thus arising in preparing 
to produce said ores at the requests and demand of the Department 
of the Interior, and to ascertain the amount thereof and make award 
therefor. 

2. That a rule may issue requiring respondent Hubert Work, 
Secretary of the Interior, to show cause, if any he can, why the writ 
of mandamus should not issue herein as prayed. 

Chestatee Pyrites and Chemical Corporation, 
By Geo. L. Pratt, 

Vice P refit.. Trean. 


State of Georgia, County of Fulton , 88.: 

George L. Pratt, being duly sworn, deposes and says that 
10 he is vice president and treasurer of Chestatee Pyrites & 
Chemical Corporation, and as such is authorized to file this 
petition and make this affidavit; that he has read and knows the 
allegations in said petition, and that the same are true, except where 
stated on information and belief, and when so stated he believes them 
to be true. 

Geo. L. Pratt. 

Subscribed and sworn to before me this 19 day of July, 1923. 
[seal.] A. R. Dyer, 

Notary Public , Georgia , State at Large. 
My commission expires February 24, 1926. 

Hoke Smith, Washington, D. C., 

Edgar Watkins, Atlanta, Ga., 

A ttomeys. 


Upon consideration of the petition filed in the above entitled 

cause it is by the court this 27 day of July, 1923, ordered that the 

respondent Hubert Work, Secretary of the Interior, be, and he is 

hereby required, to show cause, if any he can, on or before the 15 

day of August, 1923, at ten o’clock a. m., why this writ of mandamus 

should not issue, as in the petition prayed, provided that a copy of 

said petition and of this order be served upon him on or before the 

1st dav of August, 1923. T ^ 

J ’ Jennings Bailey. 

Service accepted 31 July, 1923. 

C. Edw. Wright, 

Atty. for the Secy, of the Interior . 
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Respondent'.? answer. 


Filed September 15, 1923. 

******* 

Comes now the respondent and in answer to relator’s petition 
herein filed, as well as by way of return to the rule to show cause 
herein issued, says: 

1. He admits the allegations of paragraph 1 except that respondent 
is a citizen of the State of Colorado and not of Iowa as alleged. 

2-4. He admits the averments of paragraphs 2 to 4, inclusive. 

5. He admits the averments of paragraph 5 except that the correct 
amount of the award prayed by the relator was $914,172.73, instead 
of $919,172.73, the amount alleged in said paragraph. 
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6. Answeringthe averments of paragraph 6, he states the facts to 
be as follows: That the sum of relator’s claim as filed with the Sec¬ 
retary of the Interior, as alleged, was $914,172.73 recapitulated*in 
the said claim as follows: 

u United States to claimants, debtor. 

To improvements, machinery, etc., paragraph 10 


above---1- $909,925.69 

To cost of financing, paragraph 12_ 230,000.00 


1,139,925.69 

CREDITS. 

By apparent profits, paragraph 13_$25,752.96 

By salvage, paragraph 14_ 200.000.00 

--- 225,752.96 


Net loss due_ 914,172.73” 

That the items comprising the sum of $909,925.69 aforesaid 

12 were displayed in a balance sheet attached to relator’s said 
claim as Exhibit “B,” referred to in paragraph 10 of said 

claim; that none of said items set out or displayed any claim for 
interest whatever; that the item “Cost of financing, paragraph 12,” 
as exhibited in said claim, made no mention of interest: that the 
said “ paragraph 12 ” was as follows: 

The payments thus made, as shown in paragraph 11, and the ob¬ 
ligations thus incurred in order to comply w T ith the request and de¬ 
mand of the Department of the Interior exceed by $230,000 the 
amount which claimants would have paid and incurred in financing 
the completion of their original plan to invest only $250,000 for the 
whole enterprise. A copy of claimants’ original financing contract, 
dated March 14, 1917, is attached hereto, marked Exhibit “ D.” 

That the paragraph 11 therein mentioned was in words and figures 
as follows: 

In order to obtain the money necessary to make said improvements 
claimants by a contract of date May 6. 1918, have paid and contracted 
to pay as follows: The sum of one dollar and twenty-five cents 
($1.25) per long ton on the first one hundred twenty thousand 
(120,000) long tons of ore sold by Ashcraft-Wilkinson Company, or 
sold or used by Chestatee Pyrites and Chemical Corporation since 
March 14, 1917, and the sum of one dollar ($1) per long ton for the 
next ninety thousand (90,000) tons, and the sum of seventy-five cents 
($0.75) per long ton on the next one hundred twenty-five thousand 
(125,000) tons. A copy of said contract is attached hereto marked 
Exhibit “ C.” 

That while the contracts referred to in said paragraphs mention 
interest on moneys advanced by the Ashcraft-Wilkinson Company, 
the import of said contracts was the constitution of the said Ash¬ 
craft-Wilkinson Company as the exclusive selling agent of the rela¬ 
tor, and the obligations specifically mentioned in the “ paragraph 11 ” 
aforesaid were stated in said contract to be “ as compensation for its 
services.” Further answering he says that upon consideration 

13 of said claim so filed, it was ascertained and determined, by 
the then Secretary of the Interior, Franklin K. Lane, that the 
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sum of $223,529.17 was justly and equitably due the relators; that in 
reaching this result the cost of a railroad ($258,756.83), one of the 
items making up the sum total of said claim, was excluded on the 
ground that its construction was not induced by Government stimula¬ 
tion so as to make the loss incident thereto repayable under the war 
minerals relief act; that the item of $230,000, “cost of financing'' 
aforesaid was likewise ruled against on the ground that while only 
a part of the specified tonnage had been sold, the claim was for 
conunission upon the entire amount; that a further item of $29,000 
for salaries of the executives was also disallowed on the ground that 
the same would constitute a profit excluded by the terms of the war 
minerals relief act; and that, in fine. Secretary Lane made said award 
of $223,529.17 based upon a certain percentage (56.6%) which per¬ 
centage in his estimation represented the proportion of the total 
loss sustained by the relator accruing during the period from which 
the claimants were stimulated or asked by the Government to pro¬ 
duce. to the armistice; that the said percentage was applied to the 
sum of $382,626.58 which on audit was ascertained to be the amount 
lost on power plant, mill, development, buildings, etc., and also upon 
a 10% commission for financing; that in no part of the award made 
by Secretary Lane was the item of interest mentioned or passed upon. 
He denies the allegation in paragraph 6 of the petition that said 
award of $223,529.17, or any award, recognized in part the interest 
paid prior to November 12. 1918, and he avers that said interest 

14 was not included in said claim save as it was prorated as an 
overhead charge among the several items composing the re¬ 
lator's claim and in such disguise inadvertently and unwittingly al¬ 
lowed by Secretary Lane. 

7. He admits the averments of paragraph 7. 

8. Answering the averments of paragraph 8 he admits that the 
said Dunn in his report stated that Secretary Lane had included 
56.6% of $31,276.78, interest on loans, in his award; but the said 
Dunn further reported, in this connection, that the same was “ un¬ 
wittingly included." due to an error in the details of the grouping 
of items “ labor, materials, overhead, freight, etc." on the auditors 
master sheets adopted by the chief accountant of the War Minerals 
Relief Commission; which said grouping likewise erroneously in¬ 
cluded the item of 56.6% of $29,000 for executive salaries, distributed 
as overhead, although Secretary Lane understood, and expressly so 
stated in his award, that he was allowing nothing on account of said 
salaries. He admits the other allegations of paragraph 8. 

9-10. He admits the allegations of paragraphs 9 to 10, inclusive. 

11. Answering the averments of paragraph 11, he states that when 
the relator's claim was before Secretary Fall on review as alleged in 
paragraph 7 of the petition herein, the contention of the relator was 
that the percentage theretofore fixed in ascertaining the net loss of 
the relator was too low and that the percentage should apply to all 
and not to a part only of the expenditures claimed to have been made 
by it. Thereupon the entire claim was considered de novo. 

15 In lieu of a percentage of the whole expenditure, taken to 
cover the period of stimulation, the auditor for the Govern¬ 
ment and the auditor for the relator examined all items and agreed 
that the total amount of expenditure during the stimulation period, 
i. e., from June 18, 1917, to November 11, 1918, date of the armistice,. 
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was $784,791.14; said amount included amount of ore sales, execu¬ 
tive salaries, interest, taxes,, a small real estate purchase, and legal 
services, amounting to $151,010.18. That with these figures as the 
basis, the assistant war minerals commissioner, John Briar, made 
the findings averred in paragraph 10 of the petition, and reported 
the same to the Secretary of the Interior, Albert B. Fall, who, after 
hearing duly accorded the relator, found and concluded that the addi¬ 
tional sum of $469,784.62 was the just and equitable sum to be 
awarded in relief for the net losses sustained by the relator. He 
further avers that in making said award, it was concluded that the 
cost of construction of relators railroad, theretofore disallowed, was 
properly chargeable to stimulation, and hence was allowed. But the 
cost of executive salaries, certain real estate, and the amount paid for 
interest, taxes, and legal services, together with the amount of ore 
sales and the salvage value of the property to the time of the armi¬ 
stice, were considered and determined not to be a part of the net 
losses justly and equitably due and payable to the relator under the 
relief acts of Congress, and were deducted from the total expendi¬ 
tures, together with the amount of award theretofore made by Secre¬ 
tary Lane as aforesaid, in ascertaining and determining the amount 
of the additional award, to-wit, the sum of $469,784.62 afore- 
16 said. Subject to this explanation, he admits the averments 
of paragraph 12. 

13. He admits the allegations of paragraph 13. 

14. Answering the averments of paragraph 14, he admits that 
relator brought to his attention the matter of reimbursement of 
interest on borrowed capital, and that, on March 23, 1923, he refused 
to make allowance for interest as a sum justly and equitably due the 
relator, in a communication addressed to the attorney for relator in 
words and figures as follows: 

Dear Mr. Smith: Acknowledgment is made of your communica¬ 
tion of the 28th ult., in relation to reimbursement of interest on bor¬ 
rowed capital to claimants under the war minerals relief act. You 
ask that the question of such reimbursement be reopened by the 
Secretary of the Interior, and by him again considered; and as al¬ 
ternatives you suggest that the question be referred either to the 
Department of Justice or the Court of Claims. 

In reply I beg to state that the question of repayment of interest 
charges in war minerals relief claims has had full consideration by 
the department. In the case of the Chestatee Pyrites claim, to which 
you refer particularly, the question of interest was covered by briefs 
and by oral argument both before the commissioner and the Secretary 
of the Interior. The Secretary, on September 29, 1922, held that 
allowance of interest was not warranted, under the act, and suggested 
that if Congress intended to include expenditures for interest on 
borrowed capital, as suggested by counsel, claimant was not pre¬ 
cluded from relief by Congress direct. 

All war mineral relief claims have been and are being adjusted as 
to interest in accordance with the policy outlined by the Secretary in 
his final decision in the Chestatee claim. Under the circumstances, 
I feel that my predecessors have, so far as the department is con¬ 
cerned, settled the question finally. 

15. Answering the averments of paragraph 16, he denies that he 
and his predecessors in office have refused to adjudicate the relator’s 
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claim in so far as it involves expenditure and obligation for 

17 interest incurred, and, on the contrary, avers the fact to be 
that he has considered and adjudicated said claim and has 

found and determined that the said items of interest, the amount of 
which has been computed and determined, and is known to him, 
are no part of the amount of losses which he can regard or does regard 
as justly and equitably due from the United States to the relator 
under the provisions of the acts of March 2, 1919, and November 23, 
1921. He avers that he and his predecessors in the office of Secretary 
of the Interior have considered each and every element or item of 
alleged loss exhibited in relator’s claim and have found, adjusted, 
and ordered payment to be made of the amount of relator’s net loss 
determined by the Secretary to be just and equitable and therefore 
due and payable under the provisions of said acts, to wit, the total 
sum of $693,313.79, for which warrants have issued to the relator and 
the said amount has been duly paid to and accepted by the relator. 

Wherefore, having made complete answer to the petition and to 
return to the rule to show cause he prays that said rule may be 
discharged, that the said petition may be dismissed, that he may 
have judgment for his reasonable costs and be permitted to go hence 

without da>. Hubert Work, 

Secretary of the Interior. 

C. Edward Wright, Attorney. 

District of Columbia, ss.: 

Hubert Work, Secretary of the Interior, being first duly 

18 sworn says that he has read over the foregoing answer by him 
subscribed and knows the contents thereof; that he is informed 

that the matters of fact therein set forth are true and he believes them 
to be true. 

Hubert Work, 
Secretary of the Interior. 

Subscribed and sworn to this 14th day of September, 1923, before 
me. 

[seal.] W r . Bertrand Acker, 

Notary Public in and for the 

District of Columbia. 

Demurrer. 

Filed October 10, 1923. 

* 3 ****** 

Comes now the relator, by his attorney, and says that the answer 
of the defendant to the rule to show cause issued in the above cause 
is bad in substance. 

Note. —Points to be argued: 

1. Interest paid and contracted to be paid in a legitimate attempt 
to produce pyrites at the request of the Department of the Interior 
is a proper item to be considered in determining the net losses of the 
relator. 

2. The rulings of Secretary Fall and the respondent that the items 
of interest are no part of the amount of the losses which are justly 
and equitably due from the United States to the relator under the 
provisions of the acts of Congress of March 2, 1919, and November 
23, 1921, are plainly erroneous, and amount to a refusal to take 
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19 jurisdiction of petitioner’s claim for interest or to exercise 
relative thereto any discretion under the statute, and are a 

nullification of the plain intention of Congress. 

3. The court has authority to construe the acts of Congress of 
March 2, 1919, and November 23, 1921, and to compel the respond¬ 
ent to take jurisdiction of relator's claim for interest, to hear proof, 
to ascertain relator's loss, if any, and to pay the amount thereof. 

Hoke Smith, 

Attorney for Relator. 

To C. Edward Wright, Esq., 

Attorney for Respondent. 

Take notice that the foregoing demurrer will be for hearing on the 
19th day of October, 1923, at ten o’clock a. m., or as soon thereafter 
as same may be heard. Hoke Smith, 

Attorney for Relator. 

Motion for leave to amend petition. 

Filed October 15, 1923. 

******* 

Comes now the relator, by his attorney, and moves the court for 
leave to amend his petition heretofore filed, as follows: 

By adding to said petition the following: 

Paragraph 18. That the financing contracts made between relator 
and Ashcraft-Wilkinson Company were for both the services 

20 of Ashcraft-Wilkinson Company in selling the ore at a fixed 
price, and for interest at the rate of six per cent per annum 

upon money loaned; and the obligation incurred to pay interest was 
in no sense payment for services, but was payment for the use of the 
money advanced by Ashcraft-Wilkinson Company and procured by 
them by their endorsement for the use of relator, said financing con¬ 
tract having provided specifically that the money advanced “ shall 
be evidenced by promissory notes of said corporation, endorsed by 
N. P. Pratt and George L. Pratt, and said notes shall bear interest 
from date until paid at the rate of six per cent per annum.” A copy 
of the financing contract which contained the foregoing provision 
was made an exhibit to the original claim of the relator, which was 
filed with the Secretary of the Interior on the 5th day of March, 
1919. 

Paragraph 19. Your relator, in its original claim, filed March 
5, 1919, presented a claim in which the items were not definitely 
named, and in which total expenditures shown on a balance state¬ 
ment were relied upon. In these total expenditures all interest that 
had been paid up to and including the date of the balance statement 
was included. Subsequently, in the argument before the commis¬ 
sioner appointed by Mr. Secretary Lane, the right to include interest 
as a part of net losses was claimed, the law with reference thereto 
discussed, and authorities cited in support of the claim for interest. 
After the commissioner appointed by Mr. Secretary Lane had made 
an allowance exceptions were taken in the nature of an appeal to 
the Secretary, and in these exceptions interest was specifically 
’ claimed as a part of the net losses. 

21 Paragraph 20. Subsequent to the filing of the original 
claim, the amounts of interest which relator was compelled 
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to pay and for which relator became obligated increased, and the 
amount of the claim for interest was enlarged, due to the fact that 
the original award did not cover the losses of claimant or enable 
claimant to pay for the sums which it had borrowed, as set forth 
in its petition. 

Hoke Smith, 
Attorney for Relator. 

Memorandum of court. 

Filed January 9, 1924. 

* * * * * * * 

Hearing on demurrer to respondent’s answer to petition for man¬ 
damus. 

The petition prays: 

“ That a writ of mandamus may be issued directing respondent, 
Hubert Work. Secretary of the Interior, to take jurisdiction of 
the claim of the relator for expenditures made and obligations for 
interest incurred in good faith, as hereinbefore set forth, and to 
allow such sum as may be just and equitable, and to adjust and 
pay relator's net losses, consisting of interest, thus arising in pre¬ 
paring to produce said ores at the requests and demand of the De¬ 
partment of the Interior, and to ascertain the amount thereof and 
to make award therefor.” 

The answer of the respondent avers that the Secretary of the 
Interior: 

“ On September 29, 1922, held that allowance of interest was not 
warranted, under the act, and suggested that if Congress intended 
to include expenditures for interest on borrowed capital, as sug¬ 
gested by counsel, claimant was not precluded from relief by Con¬ 
gress direct.” 

The demurrer to this answer raises practically a single ques- 
22 tion of law, which is stated in point two of the demurrer as 
follows: 

“ The rulings of Secretary Fall and the respondent that the items 
of interest are no part of tlie amount of the losses which are justly 
and equitably due from the United States to the relator under the 
provisions of the Acts of Congress of March 2, 1919, and November 
23, 1921, are plainly erroneous, and amount to a refusal to take juris¬ 
diction of petitioner's claim for interest or to exercise relative thereto 
any discretion under the statute, and are a nullification of the plain 
intention of Congress.” 

In the court’s opinion the question, in principle, has been settled 
bv rulings of the appellate tribunals, controlling upon this court, and 
which require that the demurrer be sustained: 

Secretary of the Interior vs. U. S. ex rel. Logan Rives, #4020,-, 

App. D. C.-, decided January 7,1924. 

Seaboard Air Line Railway Co., et al. vs. U. S., #407, Oct. Term, 
1922, IT. S. Supreme Court: decided March 5, 1923. 

U. S. vs. State of N. Y., 160 IT. S. 598. 

Demurrer sustained. 

F. L. SinnoNs, Justice. 

Januarv 9. 1924. 

%/ * 
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23 Supreme Court of the District of Columbia. 

Wednesday, January 9th, 1924. 

Session resumed pursuant to adjournment. Mr. Justice Siddons 
presiding. 

******* 

Upon consideration of the demurrer of relator filed herein, to 
answer of defendant to rule to show cause issued herein, it is ordered 
that said demurrer be, and it is hereby sustained. 

Friday January 25th, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

******* 

Come now the parties hereto by their respective attorneys of record 
and thereupon, respondent by his said attorney states to the court 
that he does not care to amend but will stand upon his answer, to 
which the court sustained a demurrer on the 9th day of January, 
1924. 

Whereupon it is considered that the prayers of the petition be 
granted, that the writ of mandamus issue as therein prayed, and that 
the petitioner recover of respondent his costs of suit, to be taxed by 
the clerk, and have execution. 

From the foregoing judgment the respondent by his said attorney 
in open court notes an appeal to the Court of Appeals of the District 
of Columbia. 

Attorney for respondent moved that issuance of writ of mandamus 
be stayed pending appeal, which is hereby ordered. 

24 Assignment of errors. 

Filed January 25, 1924. 

# 

******* 

The court erred: 

1. In sustaining relator’s demurrer and awarding the writ of 
mandamus. 

2. In failing to hold that the respondent took jurisdiction of re¬ 
lator’s entire claim, including the item of interest, and in the exer¬ 
cise of his discretion in a matter wholly within his jurisdction had 
found and determined that relator’s claim for interest was not a loss 
justly and equitably repayable, and that said judgment was final and 
conclusive and beyond the power of the court to review. 

3. In failing to hold that the respondent made adjustment and 
payment of relator’s claim for net losses in such sum as the re¬ 
spondent had determined to be just and equitable and that the re¬ 
spondent’s decision in that respect was conclusive and final. 

4. In construing the acts of March 2,1919, and November 23, 1921, 
so as to include interest on losses as a part of the net losses repayable 
under said acts, contrary to the construction relied upon by the re¬ 
spondent in arriving at the amount of relator’s net losses justly and 
equitably to be allowed by him, the said respondent, under said acts. 
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5. In failing^ to hold that the act of November 23, 1921, did not 
enlarge relators rights to recover and did not afford him any new 
or additional remedy permitting any payment not theretofore 

25 allowable under the act of March 2, 1919. 

6. In failing to hold that the action in substance is a suit 
against the United States which in this behalf has expressly with¬ 
held consent to be sued. 

7. In failing to dismiss the relators petition. 

C. Edw. Wright, 
Attorney for respondent. 

Designation of record. 

Filed January 25, 1924. 

******* 

The clerk in making up the transcript of record on appeal in the 
above-entitled action will include the following: 

1. Relators petition and the rule to show cause. 

2. Respondent’s answer. 

3. Relator’s amendment to the petition. 

4. The demurrer to the answer. 

5. Memorandum opinion of the court. 

6. Order sustaining demurrer. 

7. Judgment awarding mandamus. 

8. Notation of appeal. 

9. Assignment of errors. 

10. This designation. 

C. Edw. Wright, 
Attorney for respondent. 

26 Supreme Court of the District of Columbia. 

United States of America, District of Columbia, ss: 

I, Morgan H. Beach, clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 25, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 67884 at Law, wherein The 
United States of America, ex rel. Chestatee Pyrites & Chemical 
Corporation, is relator and Hubert Work, Secretary of the Interior* 
is respondent, as the same remains upon the files and of record in 
said court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
5th day of February, 1924. 

[seal.] Morgan H. Beach, 

Clerk. 

EW. 

(Endorsed on cover:) District of Columbia, Supreme Court. 
No. 4116. Hubert Work, Secy., &c., appellant, vs. The United 
States of America ex rel. Chestatee Pyrites & Chemical Corporation. 
Court of Appeals, District of Columbia. Filed Feb. 7, 1924- 
Henry W. Hodges, Clerk. 
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In the Court of Appeals of the District of 

Columbia. 

January Term, 1924. 


Hubert Work, Secretary of") 


the Interior, 

v. 

United States ex rel. Chesta- 
tee Pyrites & Chemical Cor- 


No. 4116. 

► No. —, Special 
Calendar. 


poration. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 


BRIEF FOR APPELLANT. 

The court below sustained a demurrer to the re¬ 
spondent’s answer and this is an appeal from the 
judgment of the court awarding the writ of mandamus 
upon appellant’s standing on his answer. The man¬ 
damus prayed by appellee is that the appellant should 
be compelled to take jurisdiction of a claim for ex¬ 
penditures made and obligations for interest incurred 
in good faith and to allow such sum as may be just 
and equitable and to pay the net losses, consisting of 
interest, thus arising, in preparing to produce pyrites, 
one of the minerals enumerated in the War Minerals 
Relief Act. (Act of March 2, 1919, 40 Stat. 1272, as 

amended by act of November 23, 1921, 42 Stat. 322.) 

(i) 


STATEMENT OF THE CASE. 

This is another case arising out of the appellant’s 
administration of the War Minerals Relief Act, 
similar to the case of Work v. United States ex rel. 
Logan Rives decided by this court at this term 
against the Secretary of the Interior; but it presents 
another question. 

The Rives case involved the construction of certain 
language in the act of 1919, while this case advances 
the single question, Whether interest on the principal 
sum conceded to be a repayable loss is also a loss, not 
only such as the Secretary is authorized to repay, 
but which he must repay. 

The question arises like this: The company filed a 
claim for net losses amounting to $914,172.73. (R. 

p. 7.) The items were displayed in a balance sheet. 
None of the items sets forth any claim for interest, 
but there was an item “ cost of financing, paragraph 
12” which paragraph referred to another paragraph 
(No. 11) which showed that in order to obtain money 
necessary to make improvements, the company had 
entered into a contract to pay to another company 
(R. p. 7), $1.25 per long ton on the first 120,000 tons 
or ore sold, $1 a ton for the next 90,000 and 75 (t on 
the next 125,000 tons. The contract referred to 
mentioned interest on money advanced by the 
Ashcraft-Wilkinson Company, the import of the con¬ 
tract being the constitution of that company as the 
selling agent of the producing company, the appellee. 

Secretary Lane took up the claim and reached the 
conclusion that the net losses justly and equitably 


repayable amounted to $223,629.17. This was com¬ 
puted on the basis of deducting the cost of a railroad 
($258,756.83), the item of financing ($230,000) and 
another item for salaries of executives; and then 
figuring on a percentage (56.6%) of the balance, 
$382,626.58, which percentage was taken by the 
Secretary as representative of the proportion of the 
total loss which accrued during the period of 
operations from which the company was “stimu¬ 
lated” to produce by the Government. To this 
was added a 10 per cent commission for financing. 
(R. p. 8.) The appellee alleged in its petition that 
Secretary Lane recognized interest paid and allowed 
therefor, but we denied this unless it was allowed 
inadvertently and unwittingly through having been 
distributed pro rata as an overhead charge among 
several items composimg the appellee’s claim. (R. 
p. 8.) After the passage of the act of November 23, 
1921, Secretary Fail permitted appellee to reopen 
the claim and an audit by the chief accountant 
developed that Secretary Lane had “unwittingly 
included” 56.6 per cent of $31,276.78 interest on 
loans, in his award, due to error in grouping items 
of “ labor, material, overhead, freight, etc. ” 

The interest in controversy is explained in para¬ 
graph 8 of the petition (R. p. 3): To cariyjsnit^ 
work, the company was compelled to borrow$695^00^ 
and agreed to pay interest thereon at 6 per cent; 
that prior to November 12, 1918 (date of armistice) 
it had actually paid interest “in a large amount” 
and that there has accrued further interest on said 
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loan between that date and October 18, 1919, date 
of Secretary Lane’s award, and that since then 
further interest has accrued. 

When the case was reopened by Secretary Fall, the 
contention of the appellee was that Secretary Lane’s 
percentage (56.6) was too low and that the percentage 
should apply to all and not to part of the expendi¬ 
tures. (R. p. 8.) ^The result was that the whole 
claim was reaudrted and an award was made on a 
different basis. It was ascertained that the total 
amount of expenditure from stimulation to armistice 
was $784,791.14, said amount including certain ore 
sales, executive salaries, interest, taxes, a small real 
estate purchase, and legal services, amounting to 
$151,01 0.18. Cost of the railroad was included, it 
being conceded that it was constructed under “ stimn- 
lation.” But the last-mentioned sum, $151,010.18, 
was deducted from the gross sum in ascertaining the 
net losses justly and equitably due and repayable, and 
the Secretary found that the sum $469*784,62, in 
addit i on to th e amount already allowed by Secretary 
Lane, was the amount justly and equitably due. An 
award was made and paid. In making the award, 
Secretary Fall said that he had investigated the case 
and had listened with sympathy to the statements of 
counsel and the arguments advanced for the allowance 
of interest on the claim, additional allowance for serv¬ 
ice, and for an increased amount for compensation for 
prestimulation plant. But after full consideration he 
said “that the conclusions reached by the Commission 
are as nearly correct as it is humanly possible to arrive 
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at a just and equitable sum to be rewarded in relief.” 
In obvious reply to an argument that Congress con¬ 
templated the payment of interest, he said that if 
that were so the award would not preclude remedial 
action by Congress directly. (R. p. 5.) 


After the present Secretary had succeeded Secre- 
tary Fall in office appellee again urged further award 
to include allowance for interest, or tlmt the*questio^ 
be referred to the Department of Justice or tne 
Court of Claims. This was refused. The Secretaiw 
stated that the repayment of interest had had full 
consideration and was settled. (R. p. 9.) 

The answer concludes with the averment that the 


appellant and his predecessors have considered each 
and every element or item of alleged loss and have 
adjusted and ordered payment to be made of the 
amount of net losses determined by the Secretary 


to be just and equitable and therefore due and pay¬ 



able, and that the total sum of said 


which awards have been made and duly paid on war¬ 


rants issued. (R. pp. 9-10.) The allegation in the 
petition that the respondent has refused to adjudi¬ 
cate its expenditures and obligations for interest 
incurred in good faith was denied, and it was averred 
that, on the contrary, he had considered and adjudi¬ 
cated the claim and had found and determined that 


the items of interest are no part of the amount of 
losses which he can regard or does regard as justly 
and equitably due from the United States under the 
War Minerals Relief Acts. 
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The court below sustained the demurrer to the 
answer mainly on the authority of the Rives deci¬ 
sion. (R. p. 12.) Interest was regarded by the 
court as repayable on the authority of other cases 
cited in his memorandum opinion. 
f The question is whether interest on losses is com¬ 
pulsorily repayable as part of the loss. In this par¬ 
ticular case, the interest was paid or incurred to 
^others than the claimants under the relief acts. 

ASSIGNMENT OF ERRORS. 

The errors are assigned on pages 13-14 of the record. 
They may be regrouped as follows: 

1. Error in failing to hold that the Secretary took 
jurisdiction of the entire claim and in the exercise of 
his discretion in a matter wholly within his jurisdic¬ 
tion had found and determined that the claim for in¬ 
terest paid was not a net loss justly and equitably 
repayable, his judgment in that behalf being final 
and conclusive and beyond the power of the court to 
review. 

2. Error in failing to hold that the Secretary had 
made adjustment and payment of the claim for net 
losses in such sum as he had determined to be just 
and reasonable and that his decision was therefore 
conclusive and final. 

3. Error in construing the relief acts so as to in¬ 
clude interest on losses as part of the net losses re¬ 
payable, contrary to the construction relied on by 
the Secretary in arriving at the amount of net losses 
justly and equitably to be allowed by him. 
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4. Error in failing to hold that the act of November 
23, 1921, did not enlarge any rights or afford any 
new or additional remedy not granted by the act of 
March 2, 1919. 

5. And error in failing to hold that the action in 
substance is against the United States. 

ARGUMENT. 

The court below should have ruled on the record 
before it that the Secretary took jurisdiction of the 
entire claim and made an award of what he con¬ 
sidered to be the total of net losses justly and equitably 
repayable under the law; that while the court might 
have felt inclined to award a larger amount which 
would have included the disputed item of interest, 
yet under the act it is left for the Secretary to deter¬ 
mine and to make such adjustments and payments 
as he decides to be just and equitable, his judgment 
being conclusive and final. Consequently the court 
is without jurisdiction to review him and to direct 
any further allowance to be made. 

Much in this case has already been argued and 
decided so far as this court is concerned in the Rives 
case. In the Rives case, however, there were certain 
words “ expenditures * * * for or upon prop¬ 
erty” which the court construes one way and the 
Secretary another way. The court looks upon the 
expression as embracing the purchase price of prop¬ 
erty—“for * * * property”—and as making it 
mandatory upon the Secretary to include the amount 
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in his award; while the Secretary takes the view that 
the law meant that he could not make allowance 
unless it appeared that the money was spent “ for or 
upon property” with the meaning “for the benefit 
of,” “ for the use of.” 

I-III. 

In this case, however, the appellee’s case centers 
around the meaning of “net losses.” There are no 
words in either act from which specific command to 
allow interest can be deduced. If we had a case 
where the Secretarv was directed to ascertain mathe- 
matically net losses and then to allow them without 
any limitation, we might have a different case; but 
the statute does not say that; it says that the Sec¬ 
retary is authorized “to adjust, liquidate, and pay 
such net losses as have been suffered, ” and that in 
so doing he “ shall make such adjustments and pay¬ 
ments in each case as he shall determine to be just 
and equitable.” It may even be that there are 
losses mathematically demonstrable, but as to which 
he may not adjudge that it is just and equitable to 
pay. His decision is made “ conclusive and final.” 
There are some limitations indicating not what he 
must do, but what he may not do. One which is 
pertinent here is that “ no profits of any kind shall 
be included in the allowance of any of said claims.” 

The Secretary has ruled that salaries of executives 
are profits. That is, we had claims (this one, for 
instance) where the claimant credited himself with 
the value of his services—the salary allowance as a 
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part of the loss. The Secretary took the view 
that to allow such claim would be to include an ele¬ 
ment of profit. Therefore it is not a loss justly and 
equitably repayable. It was also claimed by many 
that in losing capital invested, they also lost the 
interest that such capital would have earned if it had 
not been invested in the war minerals enterprise. 
For example: A has $10,000 invested at 6 per cent; 
he takes that money and invests it for one year in 
attempting to produce one of the war minerals; 
he loses the principal sum; but, he argues, he also lost 
what the principal sum would have earned him if 
he had left it alone. Who can deny that as a fact? 
The Secretary says, “But interest is a profit on 
capital—what capital earns; to allow this as a part of 
the loss, would be to allow you a profit, which is 
forbidden.” How in principle can that be distin¬ 
guished from B’s case? B does not have $10,000 
earning interest but he borrows $10,000 at 6 per cent. 
He puts the $10,000, not the interest , into the enter¬ 
prise of producing a war mineral. He loses the 
$10,000. That is recoverable because it is an expen¬ 
diture “made in good faith for or upon property which 
contained either manganese, chrome, pyrites or 
tungsten in sufficient quantities to be of commercial 
importance.” The interest was not put into the 
enterprise. The money spent for interest was spent 
not on the mine but in another transaction, for 
something, for the loan of money. The interest 
therefore stands as a consideration for something 
else, in another transaction, a profit going to some one 
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else for money loaned. For the Secretary to repay 
such interest would be merely allowing a profit to 
some one else, a payment to someone else, to a party 
who “suffered” no “net loss” at all in producing 
or preparing to produce a war mineral. The act is 
confined to actual expenditures “for or upon prop¬ 
erty” or obligations incurred “for or upon prop¬ 
erty”—that is, unpaid sums in the purchase of ma¬ 
chinery, wages, or operating transactions directly' 
connected with the production of the minerals. 

Appellee’s case is B’s case. We contend that allow¬ 
ance has been made for every cent of the company’s 
net losses “for or upon property” containing the war 
minerals it was stimulated to produce—either by 
way of money actually expended or by way of 
money obligated. We contend that any obligation 
it incurred in getting money is, as a matter of fact, 
wholly without the purview of the act, because it 
represents a consideration in a transaction with which 
the United States is not concerned. Congress meant 
to relieve a person or a corporation who in good faith, 
under stimulation, invested money in a war mineral 
enterprise, to the extent that the money went 
into the enterprise. It drew no distinction between 
money that was actually expended for or upon the 
property and the money obligation it incurred for or 
upon the property—meaning exclusively the expen¬ 
diture or obligation directly going into the enterprise; 
not a collateral expenditure or obligation the claim¬ 
ant incurred, either by way of bonus for capital or 
interest on capital owned or borrowed. The interest 
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on money borrowed stands for another, an independ¬ 
ent, transaction for which they got the quid pro quo f 
thus being technically not a loss at all. If we can not 
allow A the interest on his capital, because so to do 
would be to allow him a profit, how can we allow B 
the interest which goes to another on borrowed 
capital 0 The interest in B’s case, any more than the 
interest in A’s case, did not go into the enterprise and 
was not lost in the enterprise. Where, in estimating 
the net loss which it is just and equitable to allow, is 
the line to be drawn? If the war mineral operator 
paid some one a bonus for a loan, is that to be in¬ 
cluded? If he spent money on a new personal outfit 
so as to look important and impressive when he goes 
to solicit a loan, are we to allow that? The argu¬ 
ment can be spun out ad absurdum. Manifestly 
not every item which claimant thinks is a repayable 
loss can be allowed. Some one must draw the line. 
The act of Congress leaves it to the appellant. He 
is the person who is to determine what is just and 
equitable and his determination is final and conclu¬ 
sive. We maintain that his action is not re viewable 
on the authority of decisions well known to this 
court, wholly unaffected, we submit, by the decision 
in Fall v. United States ex rel. Mosier (261 U. S. 352), 
or Work v. United States ex rel. McAlester-Edwards 
Company (262 U. S. 200). That the old cases are not 
overruled or put in the discard is shown by the fact 
that recently and on January 21, 1924, the Supreme 
Court affirmed the judgment of this court in United 
States ex rel. Durnford v. Fall in a per curiam deci- 
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sion, on the authority of Hall v. Payne , Ness v. 
Fisher and the old familiar cases. 

This is not a case like the Mosier case in which 
there was a statutory mandate to the Secretary to 
pay out royalty, whatever that meant. The Sec¬ 
retary construed it as not including bonus. The 
Supreme Court ruled that its true meaning was not 
a matter for discretionary interpretation by the 
Secretary. Whatever the term embraced, the duty 
of the Secretary was to pay over the entire amount. 
Nothing was left to his discretion, no function to 
decide what in the circumstances of the Mosier case 
it would be “just and equitable” for him to do. 
In this case, it is incumbent on the Secretary to 
exercise a discretion in adjusting the amount to be 
paid. The amount to be paid and which the claim¬ 
ant has a right to have repaid is the amount which 
the Secretary determines to be just and equitable, 
not what anyone else may regard as just and equi¬ 
table. Not every item of loss, but what the Sec¬ 
retary deems just and equitable to repay, goes into 
the award. The case of United States v. New York 
(160 U. S. 598), appellee’s mainstay, is assimilated 
to the Mosier case. In that case, the Secretary of 
the Treasury was directed to pay to the Governor 
of any State “ the costs, charges, and expenses prop¬ 
erly incurred by such State for enrolling, subsisting, 
clothing,” etc., troops in the Civil War. The Sec¬ 
retary was not directed to ascertain and determine 
what it would be just and equitable to pay. The 
Government in the New York case took the broad 
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position that interest is not allowable on any claim 
against the Government up to the time of rendition 
of judgment unless upon a contract expressly stipu¬ 
lating for the payment of interest and on the further 
ground that interest is not to be awarded against a 
sovereign government unless its consent to pay 
interest was manifested by act or by lawful contract. 
The Supreme Court ruled that the interest charge 
was not one against the United States for interest 
as such but was a part of the “ costs, charges, and 
expenses properly incurred” and paid by the State. 
It was an expense to which the State had been put. 
There was no element of discretion in the language 
of the statute involved in that case, wherein it re¬ 
sembles the Mosier case , and is unlike this case 
where the statute qualifies the obligation to repay 
by providing for a determination of the amount 
that is just and equitable by the Secretary. In the 
MeAlester-Edwards case } the Secretary was directed 
to dispose of land at “the appraised value” and the 
court held that that referred to a value appraised 
under a former act and that the Secretary had no 
discretion to exercise in construing the act. But 
the Supreme Court was careful to say: 

There are no words to qualify that which the 
lessee has as a right granted by the statute, or 
to vest in the Secretary the final discretion 
to determine or define that right. 

In the case at bar the right which the appellee has 
is the right to file his claim for net losses with the 
Secretary and the right to have the Secretary adjust 


and determine the same and to make an award as to 
what the Secretary deems is “ just and equitable”— 
words clearly requiring the exercise of judgment and 
discretion in determining or defining a claimant’s 
right, and so wholly unlike the Mosier amd McAlester- 
Edwards cases. 

IV. 

The appellee below placed much stress on the act 
of November 23, 1921, concerning which we desire to 
say more than was said in the presentation of the 
Rives case , because, since the argument in that case, 
further light has been afforded making very clear 
what Congress intended to effect by that amendatory 
legislation. We were not then aware of the existence 
of a public document on the subject, the House 
Committee’s report on that bill. 

After the Lane aw'ard in this case, the House Com¬ 
mittee had hearings, as the court was advised in the 
Rives case , on a bill which proposed to allow’ the dis¬ 
satisfied claimants to go to the Court of Claims. 
That bill was never enacted into law, although it was 
the subject of a report in which the Committee said 
that the War Minerals Relief Commission had erred 
in its interpretation of the legislative intent. But 
the balance of the House apparently did not share 
this view’ to the extent of granting the relief then 
proposed. The “ Hearings before the Committee of 
Mines and Mining, House of Representatives, 66th 
Congress, 2d Session, on H. J. Res. 170” is a volume 
of nearly 600 pages, and a very large part of it is 
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devoted expressly to this Chestatee claim. Its claim 
for interest and financing commissions was called 
to the attention of the Committee. The testimony 
on pages 74-79 is particularly interesting on the point 
of interest and bonus obligations in financing the 
enterprise. 

While the bill proposing an appeal to the Court of 
Claims did not pass, another (the act of November 23, 
1921) did pass. That was Senate bill 843. It is 
covered by the report of the House Committee, 
“ Contracts connected with the prosecution of the 
war,” Report No. 325, House of Representatives, 67th 
Congress, 1st session. Following the text of the bill 
and an excerpt from section 5 of the original act 
which it was designed to amend, the Committee 
reported: 

The amount appropriated, under the war 
minerals relief act of March 2, 1919, for the 
relief of claimants, was $8,500,000. There 
were filed within the time fixed by the act, 
1,208 claims of which 610 claims were rejected 
by the Secretary of the Interior upon the 
ground that claimants failed to show a direct 
and personal “request or demand” either by 
the Department of the Interior, the War In¬ 
dustries Board, the War Trade Board, the 
Shipping Board, or the Emergency Fleet 
Corporation to produce or preparing to pro¬ 
duce either manganese, chrome, pyrites, or 
tungsten. 

In addition to the rejection of the 610 
claims, 50 additional claims, aggregating $178,- 
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891.67, were rejected upon the ground that 
said claims did not reach the office of the 
Secretary of the Interior by 12 o’clock, noon, 
June 2, 1919. 

In the administration of the law, in a very 
few cases, it was discovered that mathematical 
errors were made against claimants. Under a 
ruling by the comptroller, the Secretary of 
the Interior is without authority to make 
amended awards. 

With the approval of the Secretary of the 
Interior, your committee unanimously rec¬ 
ommends the passage of the bill as amended, 
so as to permit the correction of errors through 
miscalculation; and the consideration of the 
claims deposited in the United States mails, 
prior to 12 o’clock, noon, on the 2d day of 
June, A. D. 1919. 

The evident purpose of the bill as passed 
by the Senate w r as to permit a more liberal 
construction of the “request or demand” 
provision of the law by the Secretary of the 
Interior in the consideration of claims filed 
under section 5 of the said war minerals relief 
act. 

No additional appropriation is necessary 
and none asked for by the proposed act. 

A letter from the Secretary of the Interior, 
addressed to the chairman of the committee, 
June 27, 1921, covers completely every point 
involved in the proposed amendments to the 
Senate bill, and the same is herewith respect¬ 
fully submitted. 

The Secretary’s letter is reprinted as an appendix 
to this brief. 
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This was beyond cavil the extent to which Congress 
was willing to go in enlarging the scope of the original 
act or in interfering with what the Secretary had 
theretofore done. The Chestatee case did not involve 
the question of stimulation so far as this claim for 
interest was concerned; its claim was seasonably 
filed; and there was no pretext for its reopening 
after the act of 1921 save on the basis of an alleged 
miscalculation. The company contended that a 
percentage of 76 per cent instead of 56.6 per cent 
should have been allowed. As shown in the state¬ 
ment of the case, when Secretary Fall reopened the 
claim and had it reaudited, he adopted another 
basis for calculation. Congress might have directed 
allowance of interest which it knew had been dis¬ 
allowed under the original act; but it did not. It 
compelled no change in the administration of the 
original act save in the matter of stimulation and 
time of filing. It authorized the Secretary to reopen 
a claim and to make further awards if the award in 
the claim had been denied or made on rulings con¬ 
trary to the provisions of the amendment or through 
miscalculation. But the ground of denial must have 
been a ground specifically affected by the amendatory 
act. What was that ground, or grounds? To repeat: 
The strict ruling respecting stimulation for one thing; 
the ruling that a claim must have been physically 
filed before a certain time for another. Not another 
thing is mentioned in the act except reopening to 
correct a mathematical error in an award, which the 
Comptroller had refused the Secretary the right to 
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do; and to take jurisdiction in cases where notice of 
claim had been filed (a provision affecting just two 
claims). These observations also apply to a case 
where there had been an award in which a portion 
of the claim might have been denied on the ground 
that there was no request or demand. For example: 
Where the Secretary had allowed a claim for losses 
after a certain date when direct stimulation had been 
shown, but had denied losses prior to that date on 
the ground that they were incurred while the claimant 
w^as acting under the kind of stimulation not recog¬ 
nized prior to the amendatory act. In this case, the 
court has already been advised that in making the 
original award a large item involving the construction 
of a railroad was thrown out because it was not due 
to stimulation. In the second award after the 
passage of the act of 1921, the Secretary conceded 
stimulation and included the amount. 

Where in the act of 1921 is there a single word on 
the subject of interest? Not a one. What provision 
of the amendment is contrary to any prior ruling 
made in this case against interest? Not a one. 

Secretary Fall said that the sum allowed for net 
losses to the appellee was nearly as just and equitable 
a sum as it is humanly possible to arrive at in making 
an award in relief. The court below interferes with 
this judgment, assumes the appellant’s statutory 
duty and proceeds to direct the award of a further 
sum. There is no room for contention that the Sec¬ 
retary refused jurisdiction in this case. He took 
jurisdiction and passed upon the merits of allowance 
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or disallowance. Indeed, appellee says that some of 
the interest was included in the first award made and 
paid by Secretary Lane. There was no more failure 
to take jurisdiction in this case than there was in the 
New York case, supra. In that case, the Court of 
Claims gave judgment in favor of the State for interest 
paid on bonds issued in anticipation of taxes. From 
that the Government appealed. But the same court 
disallowed $39,867.13 claimed by the State as inter¬ 
est on money borrowed from its Canal Fund and sub¬ 
sequently repaid to that fund. The State appealed 
from that part of the judgment. We do not read of 
any contention that the court “ failed to take juris¬ 
diction^ of that part of the claim; it took jurisdic- 
tion and erred in judgment just as it is contended 
here, substantially, that the Secretary should have 
allowed interest but did not, and so erred in judgment. 
The preliminary question in this case is, or at least 
ought to be, whether the court has any right to 
review the appellant for error. We are struck by 
words of Chairman Rhodes when he presented the 
bill becoming the act of 1921 to the House. Con¬ 
gressional Record (67th Congress, 1st session) vol. 61, 
part 7, at page 7,590 shows that he said: 

You will find, Mr. Chairman, that every 
war mineral claimant under the provisions of 
section 5 is denied the right to appeal his case 
to the Court of Claims or any where else in the 
event an adverse decision may have been 
reached. [Italics inserted.] 

True, the courts have the right to construe a law, 
but whether they will interfere directly with the 
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Secretary’s construction depends upon the nature of 
the Secretary’s duty under the statute. If his duty 
be ministerial, the court will interfere; if judicial, it 
will not. The Mosier case affords an illustration. 
The Secretary was directed to pay out royalties, no 
conditions or contingencies attached. If, however, 
the statute had provided that the Secretary should 
ascertain the income of an Osage from oil and gas 
mining interests and to pay him what he thought was 
just and equitable, his decision as to that being final 
and conclusive, the court could not have interfered if 
the Secretary had distinguished between royalty and 
bonus and had concluded to pay one and withhold 
the other from immediate payment because the con¬ 
ditions of the act implied and required the exercise 
of judgment and discretion on his part as to what 
justly and equitably should be immediately paid. 
His jurisdiction “did not depend upon his decision 
being right” as Mr. Justice Holmes says in West v. 
Hitchcock (205 U. S. 80, 85). So here the Secretary 
is to ascertain net losses and to award and pay what 
he thinks it is just and equitable to award. The act 
does not lay on him the ministerial duty of comput¬ 
ing losses and tabulating the same with nothing else 
whatever to do except to ring up the correct amount 
on the Nation’s cash register. It is submitted that 
this case is controlled by Hall v. Payne (254 U. S. 
345), Alaska Smokeless Coal Company v. Lane (250 
U. S. 345), and similar cases which were collated by 
the Supreme Court in its decision in the case of Durn- 
ford v. Work, supra. 
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V. 

With all deference to what this court said in the 
Rives case, I respectfully submit that this is a suit 
against the United States; or, if not, that the 
United States is an indispensable party. Surely 
there can be no doubt of the proposition that unless 
the court is insisting on an idle performance the effect 
of the judgment will be to take money out of the 
United States. How in principle can it be distin¬ 
guished from Oregon v. Hitchcock (202 U. S. 60) 1 
In the Rives case this court relied upon something 
said in the decision of Louisville Cement Company v. 
Interstate Commerce Commission (246 U. S. 638, 644), 
viz, that the giving of a correct construction which 
might result in determining the character of the 
decision the Commission must render, did not militate 
against the power of the court to render that judg¬ 
ment. We invite your attention to the fact that 
the character of the decision which the Commission 
was to render, when that case was returned to it, 
did not involve a judgment against the United States. 
As we understand it, the court was merely in that 
manner taking care of the usual objection that a 
writ of mandamus can not operate as a writ of error; 
but we respectfully submit that if the effect of such 
a judgment would be to conveit the action in sub¬ 
stance into one against the United States, so that 
the court would have no jurisdiction, the court 
would have declined favorably to act upon the appeal 
for that reason alone. In the Oregon cose, to award 
the writ of mandamus prayed would have determined 
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the nature of the judgment to be rendered, and as the 
judgment so to be rendered would have been one 
virtually against the United States the writ was 
refused. In this case the judgment is that a writ 
of mandamus shall issue as prayed, and the prayer 
is that the Secretary must adjust and pay appellee’s 
net losses consisting of interest. If the case goes 
back to the Secretary under such a writ nothing is 
left to him but the mathematical exercise of recalcu¬ 
lating the amount of interest and certifying the 
same to the Accounting Office for payment. True, 
the United States is not named in the record as 
defendant nor would the w T rit of mandamus or the 
judgment awarding it require in terms a money 
payment out of the Treasury of the United States. 
But both would constitute a puerile performance if 
that effect is not the goal. The effect of the judg¬ 
ment which the court can render determines the real 
party defendant. Louisiana v. McAcloo (234 U. S. 
627.) 

Test this case by this principle: On a theory that 
the appellant has refused jurisdiction to pass upon 
the claim for interest at all, which is not the fact, a 
mandamus might issue to compel the Secretary to 
adjudicate the claim of the appellee for interest. 
That would not necessarily involve the United 
States as a defendant, because it would not neces¬ 
sarily require anything of the United States as the 
Secretary would be at liberty to refuse an award on 
the ground that he did not think interest was a loss 
which it would be “just and equitable” for him to 
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allow and to pay. But if the judgment and the 
writ go further and take away all discretion from the 
Secretary, order him to make an award for interest, 
the amount being his sole function to compute, then 
the effect of such a judgment would be just as truly 
and surely one against the United States as a direct 
money allowance by the court would be. The 
United States has expressly refused to accord courts 
any jurisdiction in these War Minerals Relief claims. 
It is our contention that the court can not do by 
indirection what it can not do directly. Conceding 
for the purpose of the argument its power to correct 
a construction of law generally, if the exercise of 
that power effects in substance a judgment against 
the United States, the court is without jurisdiction to 
render it unless the United States consents. If 
the Secretary has erred, the power to correct is in 
Congress. If interest on losses must eventually be 
allowed, the balance of the appropriation to which 
the Secretary under existing law is limited ($8,500,000) 
is wholly insufficient, and Congress must make fur¬ 
ther appropriation or the judgments of the court in 
this and in the Rives case will be idle performances. 
Resort must be had to Congress in any event to 
settle ultimately whether these alleged losses which 
the Secretary thinks it is not just and equitable to 
be paid shall be paid. 

The judgment below should be reversed. 

C. Edward Wright, 
Attorney for appellant. 


APPENDIX. 


The Secretary of the Interior, 

Washington, June 27, 1921. 

My Dear Mr. Chairman: Senate bill 843 merely 
amends the act of March 2, 1919, relative to war 
minerals relief in relation to the character of request 
or demand; that is to say, stimulation. It broadens 
the scope of stimulation along the line which, I may 
say, I should have followed had I passed upon the 
cases already decided as an original proposition. 

In reviewing these cases I have power, in my 
judgment, to reach the end provided in this bill 
without additional legislative authority. 

However, much more serious questions are pre¬ 
sented in the consideration which is now being given 
by way of review of some of these cases and original 
examination of others. 

It appears that the commission passing upon 
these cases submitted to the comptroller and had 
a ruling from him upon the question of time limit 
in the matter of presentation of cases. The rule 
was adopted that although a case might have been 
mailed prior to the expiration of the time limit, 
unless it had reached the hands of the commission 
itself prior to 12 o’clock it should not be considered, 
and no such cases were in fact considered. 

I am unofficially informed that a messenger was 
watching for mail, and at exactly 12 o’clock the mail 
which had arrived was taken out, and that no cases 
arriving through the mails or otherwise at any time 
thereafter were considered. 

( 24 ) 
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Second. Cases which were considered and upon 
which a decision was reached allotting or allowing 
a certain amount to be paid were later reopened or 
reconsidered and an additional amount allowed, it 
being shown that an error had been made by the 
commission itself, and not through any fault of the 
claimant, in arriving at the original sum. The 
comptroller declined to pay the additional sum. 

Should the pending measure (S. 843) be adopted, 
or, even without the authority contained therein 
being granted, should the Secretary find upon re¬ 
view that additional amounts were due to some of 
those who have already had their claims passed 
upon by the commission, such conclusion being 
reached either upon authority of legislation or under 
the present incumbent’s interpretation of the law 
as it exists, the comptroller, under his prior rulings, 
would decline to pay such amounts so found to be 
due. 

It will thus be seen that should the comptroller 
adhere to his rulings, while the Secretary of the 
Interior might, in so far as his authority extends, 
grant relief or additional relief in reviewing cases, 
or in original consideration of those yet pending, 
and such action of the Secretary be (as it would be) 
contrary to the rulings of the comptroller, no re¬ 
course w r ou!d be left except an appeal to Congress 
for leave to file claims before a court of claims or 
some other tribunal. 

I had hoped that no legislation whatsoever would 
be necessary, and in my conception of the law none 
would be necessary; but it is impossible, of course, 
for the Secretary of the Interior to control the 
judgment or action of the comptroller. Congress 
can do so, and it also can afford relief. 
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I therefore consider it my duty to suggest to you 
that S. 843 be passed with an amendment to the 
effect that claims filed or mailed at any time prior 
to the expiration of the time limit fixed in the con¬ 
gressional act may be considered as if same had 
reached the particular office of the claims com¬ 
mission in the city of Washington at the time when 
the claims which were considered by the commis¬ 
sion did so reach their office. Of course, I am not 
suggesting to you the words of this amendment. 

That the bill should also be amended to provide 
that should a review of the cases already decided 
develop the fact that by mistake in calculation, 
or by a strict ruling of the commission contrary to 
the proposed provisions of S. 843, as to the matter 
of stimulation, that amounts or additional amounts 
so found due should be approved for payment by 
the comptroller. 

Very sincerely yours, 

Albert B. Fall. 

Hon. Marion E. Rhodes, 

Chairman House Committee on Mines 

and Mining , Washington. 

O 
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THE UNITED STATES OF AMERICA, EX REL., 
CHESTATEE PYRITES & CHEMICAL CORPORATION. 
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Columbia. 


GENERAL STATEMENT 

Under the admissions contained in Appellant’s answer 
and in its brief it is undisputed that appellee-relator was 
entitled to an award under the War Minerals Relief Act 
(Act of March 2, 1919, 40 Stat. 1272) as amended. (Act 
November 23, 1921, Public 99 Chap. 137, 42 Stat. 322). 

It is also undisputed that the Department of Interior 
declined in making the award to relator to give considera¬ 
tion to the “moneys paid and obligations incurred” on con¬ 
tracts borrowing money and as said by Mr. Justice Sid- 
dons in deciding this case in the court below the issue 
here is “practically a single question of law, which is 
stated in point two of the demurrer.” (Rec. 10, 11, 12). 
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ANALYSIS OF ERRORS ASSIGNED 
STATEMENT 

Appellant’s assignment of errors appear on pages 13 
and 14 of the record, rearranged on pages 6 and 7 of his 
brief, and these we shall briefly discuss. Nos. 1 and 7 
are merely general assignments and will be discussed in 
connection with the fourth error assigned. No. 2 calls 
for a construction of the record as does No. 3, and these 
can be discussed together. No. 5 is immaterial but brief 
reference will be made thereto. No. 6 presents a ques¬ 
tion heretofore decided by this court. There are there¬ 
fore four legal questions sought to be presented by the 
assignment of errors. 

RELATOR’S CLAIM FOR INTEREST WAS NOT CON¬ 
SIDERED BY THE DEPARTMENT OF THE INTERIOR. 

STATEMENT 

Paragraphs 2 and 3 of the assignment of errors present 
in effect the claim that the Department of Interior did 
take jurisdiction and did consider the item of interest. 
These alleged errors are not supported by the facts. 
Appellant in paragraph 8 of his answer (record 8) refer¬ 
ring to the fact that his predecessor had allowed interest 
said: 


« ****** i n no p ar t of the award made by Sec¬ 
retary Lane was the item of interest mentioned or 
passed upon ****** that said interest was not 
included in said claim save as it was prorated as an 
overhead charge among the several items composing 
the relator’s claim and in such disguise inadvertently 
and unwittingly allowed by Secretary Lane.” 
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In Paragraph 11 of the Appellant's answer (record 9) 
Appellant said: 

“He further avers that in making said award it 
was concluded that (here is named an item of rela¬ 
tor's claim) was properly chargeable to stimulation and 
hence was allowed ****** but the amounts paid 
for interest ****** were considered and deter¬ 
mined not to be a part of the net losses justly and 
equitably due and payable to the relator under the 
Relief Acts of Congress and were deducted from the 
total expenditures.” 

In Paragraph 14 of Appellant's answer, copying a let¬ 
ter and explaining why interest was denied (record 9), 
Appellant said: 

“The Secretary, on September 29, 1922, held that 
allowance of interest was not warranted, under the 
act, and suggested that if Congress intended to in¬ 
clude expenditures for interest on borrowed capital, 
as suggested by counsel, claimant was not precluded 
from relief by Congress direct.'' 

See also (record 10) where Appellant says he: 
“avers the fact to be that he has considered and ad¬ 
judicated said claim and has found and determined 
that the said items of interest, the amount of which 
has been computed and determined, and is known to 
him, are no part of the amount of losses which he 
can regard or does regard as justly and equitably due 
from the United States to the relator under the pro¬ 
visions of the acts of March 2, 1919 and November 
23, 1921.” 
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ARGUMENT AND AUTHORITIES. 

From the foregoing references to the record it definite¬ 
ly appears that when Mr. Secretary Lane allowed interest 
the present Secretary claimed it was unwittingly done and 
it also definitely appears from the answer of appellant 
that altho interest and other excluded items were 
thought of, it was decided that interest could not be con¬ 
sidered as a part of net losses. 

It is this statutory construction that is involved here 
and the courts have always held that the construction 
of a statute was finally determinable only in a court. 
In Work vs. Mosier, 261 U. S., at pages 358 and 359, Mr. 
Chief Justice Taft said: 

“The question whether bonuses were to be included 
in royalties is a matter of statutory construction, not 
finally entrusted to the discretion of the Secretary but 
determinable in court at the instance of the benefici¬ 
aries as of right.” 

The same idea was stated and emphasized in the case 
of Work vs. McAllister, 262 U. S. 200, 208, 209. There 
the Chief Justice quoted from the case of Roberts vs. 
United States, 176 U. S. 221, 231, and showed that altho 
the Administrative Officer had read the law and had, in 
a certain sense, considered it, nevertheless his act in so 
doing was ministerial and where the law directed, he had 
no discretion, but must obey. That is what is contended 
for here. If the law means what we contend it means, 
then altho the Secretary considered the law, that does not 
include his full duty. He must do more than consider, he 
must enforce the law, and if he does not the courts will 
issue the writ of mandamus. This rule of law is definite¬ 
ly and forcefully stated in the quotation from the opin¬ 
ion of this court in Work ex rel. Rives postA^/-. 
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MONEYS PAID AND OBLIGATIONS INCURRED FOR 
INTEREST CANNOT BE LEGALLY EXCLUDED FROM 
A DETERMINATION OF WHAT ARE NET LOSSES. 

STATEMENT. 

This title refers to Paragraphs 1, 4 and 7 of the assign¬ 
ment of errors. There is no dispute about the fact that 
relator, appellee here, borrowed money for the purposes 
authorized by the law and paid some interest thereon and 
obligated itself to pay further interest. The amount of 
this interest is not questioned. Appellant in his answer 
(record 10) says (he): 

“avers the fact to be that he has considered and ad¬ 
judicated said claim and has found and determined 
that the said items of interest, the amount of which 
has been computed and determined, and is known to 
him, are no part of the amount of losses which he 
can regard or does regard as justly and equitably due 
from the United States to the relator under the pro¬ 
visions of the acts of March 2, 1919 and November 
23, 1921.” 

The issue therefore is, 

WHAT IS THE LAW? 

STATEMENT OF FACTS. 

The Secretary of the Interior is directed to adjust and 
pay “net losses.” In determining what items enter into 
a total designated as net losses the statute defines the 
things that must be considered and among these are “ex¬ 
penditures so made and obligations so incurred.” The 
word “so” in the above quotation refers to production of 
and preparing to produce pyrites. 
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Mr. Secretary Fall, followed by Mr. Secretary Work, 
stated definitely that expenditures made and obligations 
incurred for interest could not be considered but that it 
such expenditures and obligations were to be recovered, 
application would have to be made to the Congress. It 
is the contention of the relator here that Congress has 
already directed the consideration of such items and that 
as a matter of law the secretaries failed to perform what 
Congress had placed upon them as a ministerial duty 
when they refused to give consideration to such items. 

It is a misapprehension of the facts of this case to treat 
relator’s claim as one seeking to be paid interest on the 
amount due it, and it is believed that the Department of 
the Interior fell into error in not distinguishing this claim 
from those in which interest proper is demanded. 

Interest in its legal sense is recoverable as shown by 
the Seaboard case 261 U. S. 299 and other cases later to 
be cited, but here we seek only to recover for expendi¬ 
tures made and obligations incurred. 

The relator in “good faith” in a legitimate attempt to 
produce pyrites; for the use of borrowed money prior to 
the Armistice, as said by the defendant, “paid for inter¬ 
est”; which, says defendant, was “deducted from the total 
expenditures” in determining relator’s net losses. Here 
is a definite and unequivocal admission that certain ex¬ 
penditures were made but deducted. The money was 
paid for interest; it was lost, and under the letter of the 
statute the Secretary should have considered such “ex¬ 
penditures so made” and made adjustments and pay¬ 
ments therefor. Anything less disregards the statute 
and fails to be legal, “just and equitable.” 

Relator had not paid all the money it had borrowed and 
it had prior to the Armistice executed notes for $695,000 
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to one lender and notes for smaller amounts to other 
creditors. 


ARGUMENT AND AUTHORITIES. 

In answering the question stated above it will be help¬ 
ful to consider the 

HISTORY OF THE RELIEF ACT 

During the war the government found itself short of 
certain minerals including pyrites. By Act of October 5th, 
1918, Sec. 1; 40 Stat. 1009, seq., United States Comp. 
Stat. 1919. Supp., pp. 691 seq., it was provided that such 
minerals should in the act be referred to as “necessaries.” 
Section 3 authorized the President to “take over any of 
said necessaries” and any “deposit or mine ****** 
and to develop and operate such mine or deposit * * * * 
or plant.” 

When such plant, mine or deposit was so taken over 
it was provided in the same section: “The United States 
shall make just compensation ****** f or the taking 
over, use, occupation or operation ****** 0 f any of 
such necessaries ****** deposit, mine or plant or part 
thereof.” To pay this “just compensation,” $50,000,000 
were appropriated by section 6. Under this Act relator 
could have recovered interest. 

Seaboard Air Line Railway vs. United States, 261 U. 
S. 299, where the Supreme Court said: 

“The above rule referred to, that in the absence of 
agreement to pay or statute allowing it, the United 
States will not be held liable for interest on unpaid 
accounts and claims, does not apply here. The re¬ 
quirement that “just compensation” shall be paid is 
comprehensive, and includes all elements, and no 
specific command to include interest is necessary 
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when interest or its equivalent is a part of such com¬ 
pensation * * *” 

The Act of October 5th, 1918, being approved so near 
the conclusion of the war no action was had thereunder. 
Relator’s plant, mine and deposit of pyrites had in effect 
been “taken over” prior to October 5th, 1918, under the 
“request” of the Secretary of the Interior when such “re¬ 
quest” meant in view of the urgent needs of the govern¬ 
ment and the patriotism of relator’s officers a demand 
that could not be resisted. 

With a statutory right to “just compensation” which 
includes interest, relator could rely on his government 
for justice and the Congress showed such faith was not 
unfounded by passing the Act of March 2, 1919, 40 Stat. 
1274, U. S. Comp. Stat. 1919 Supp. p. 800. 

This Act directs the Secretary of the Interior to ad¬ 
just, liquidate and pay such net losses as have been suf¬ 
fered 

“by any * * * corporation, by reason of production or 
preparing to produce, * * * pyrites, * * * in com¬ 
pliance with the request or demand of the Depart¬ 
ment of Interior, * * * to supply the urgent needs of 
the nation in the prosecution of the war; said min¬ 
erals being enumerated in the Act of Congress ap¬ 
proved October fifth, nineteen hundred and eighteen, 
* * *. The said secretary shall make such adjust¬ 
ments and payments in each case as he shall de¬ 
termine to be just and equitable * * *. That no claim 
shall be allowed or paid * * * unless it shall appear to 
the satisfaction of the said Secretary that the ex¬ 
penditures so made or obligations so incurred * * * 
were made in good faith * * *. That no claims shall 
be paid unless it shall appear to the satisfaction of 
said Secretary that moneys were invested or obliga- 



9 


tions were incurred * * * in a legitimate attempt to 
produce * * * pyrites, * * * and that no profits of 
any kind shall be included * * * ” 

The original appropriation in the Act of October 5th, 
1918 was retained up to eight and a half millions and 

“* * * all payments * * * shall be paid from the funds 
appropriated by the said Act of October fifth, nine¬ 
teen hundred and eighteen, and that said funds and 
appropriations shall continue to be available for said 
purpose until such time as the Secretary shall have 
fully exercised the authority herein granted and per¬ 
formed and completed the duties hereby provided and 
imposed.” 

In the Seaboard case above interest on the claim was 
permitted; here relator asks only to be paid the interest 
for which expenditures were actually made and interest 
for which obligations were actually incurred “prior to No¬ 
vember 12th, 1918.” 

The law under which relator claims as said by the Su¬ 
preme Court in construing another statute having a similar 
purpose 

“is a remedial one and should be construed liberally 
to carry out the wise and salutary purposes of its en¬ 
actment.” 

(Stewart vs. Kahn, 78 U. S. 493, 504) 

“Just” as was said by Mr. Justice Brewer, in Monon- 
gahela Navigation Company vs. United States, 148 U. S. 
312, 326, is an “emphatic” term, when used as in the con¬ 
trolling statute here, and means that the compensation 

“must be a full and perfect equivalent for the prop¬ 
erty taken.” 
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Again in the same case the learned justice says: 

“And in this there is a natural equity which com¬ 
mends it to every one. It in nowise detracts from the 
power of the public to take whatever may be neces¬ 
sary for its uses; while, on the other hand, it prevents 
the public from loading upon an individual more than 
his just 4 share of the burdens of the government, and 
says that when he surrenders to the public something 
more and different from that which is exacted from 
other members of the public, a full and just equivalent 
shall be returnable to him.” 

“Equitable” said the Supreme Court, speaking through 
the Chief Justice in McClure vs. United States, 115 U. S. 
145, 150, carries with it the injunction that, 

“the rules of law applicable to the case shall be con¬ 
strued liberally in favor of the complainants.” 

Webster defines equitable as 

“Marked by due consideration for what is fair, un¬ 
biased or impartial.” 

The Supreme Court in the Seaboard case above merely 
announced a universal rule and the obligation of a govern¬ 
ment to be honest when it said: 

“The compensation to which the owner is entitled 
is the full and perfect equivalent of the property tak¬ 
en. Monongahela Nav. Co. vs. United States, supra. 
It rests on equitable principles, and it means substan¬ 
tially that the owner shall be put in as good position 
pecuniarily as he would have been if his property had 
not been taken. United States vs. Rogers (C. C. A. 
8th C.) 168 C. C. A. 437, 259 Fed. 397, 400. He is 
entitled to the damages inflicted by the taking. North¬ 
ern P. R. Co. vs. North American Teleg. Co. (C. C. A. 
8th C.) L. R. A. 1916 E, 572, 144 C. C. A. 489, 230 Fed. 
347, 352 and cases there cited.” 
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The gentlemen appointed under Mr. Secretary Lane dis¬ 
regarded these rules of law and a Committee of the House 
of Representatives made a full investigation. (See Hear¬ 
ings Before the Committee on Mines and Mining, House 
of Representatives, Sixty-Sixth Congress, Second Session, 
on H. J. Res. 170). 

On March 25, 1920, Mr. Garland, from the Committee on 
Mines and Mining, submitted to the Congress the report 
on the amendment to the War Minerals Relief Act. This 
report criticized severely the former commission for its 
illiberal treatment of claimants, and said: 

“The committee is of the opinion that the Commis¬ 
sion erred in its interpretation of the legislative in¬ 
tent. Its interpretation and application of the pro¬ 
visions of the Act and the application of the pro¬ 
visions of the law to the facts.” 

The report further declared that if the language of the 
Act was interpreted as the courts of the country interpret 
such legislation “just and equitable” settlements can be 
had of every legitimate claim. 

Following this the report cited the cases requiring a 
liberal construction of this remedial statute. 

One result of this investigation and report was the Act 
of November 23rd, 1921, 42 Stat. 322, U. S. Comp. Stat. 
1923, Supp. pp. 185, 186. 

In this Act “justice and equity” is required to be done 
and the Secretary is directed to award “proper amounts.” 


ARGUMENT. 


It should be remembered that cases requiring a liberal 
consideration and stating that “just” was an emphatic 
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term were not only cited to the House Committee by this 
relator's counsel, but were referred to in the report of that 
committee. 

As the obligations incurred by relator exceed the amount 
that has been paid it, no interest is due to it on any bal¬ 
ance of its claim but all interest claimed by relator will go 
in liquidation of obligations incurred. Relator lost every¬ 
thing in complying with the war demands of its govern¬ 
ment. It seeks to recover additional amounts of its net 
losses to be used in paying its obligations. To add to its 
former awards an award of all amounts of interest paid 
and which it is obligated to pay will not enable it to pay 
all it owes. 

During the War Between the States appeals were made 
by Secretary Seward for aid from the States. To the state 
of New York, he telegraphed: 

4 'Adopt such measures as may be necessary to fill 
up your regiments as rapidly as possible. We need 
the men. * * * The government will refund the state 
for the advances of troops as speedily as the treasurer 
can obtain funds for that purpose.” 

Congress subsequently passed an act declaring that: 
"The cost, charges and expenses properly incurred” by any 
state in raising troops to protect the nation would be met 
by the general government. The State of New York ap¬ 
propriated money to arm and equip troops and issued a 
short time, 7 per cent bond to raise the money. The State 
was reimbursed the amount it actually expended in equip¬ 
ping the troops, but there was a refusal to pay the interest 
which the State had to pay on its bonds. Suit was brought 
by the state of New York to recover this interest. 

The Supreme Court of the United States in U. S. vs. 
State of New York, 160 U. S. 598, 40 L. Ed. 551, held that 
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the interest should be paid. In delivering the opinion of 
the court Mr. Justice Harlan, at page 620, said: 

“It would be a reflection upon the patriotic motives 
of Congress if we did not place a liberal interpretation 
upon those acts, and give effect to what, we are not 
permitted to doubt, was intended by their passage.” 

He further said: 

“Liberally interpreted, it is clear that the acts 
* * * created on the part of the United States an obli¬ 
gation to indemnify the states for any costs, charges, 
and expenses properly incurred for the purposes ex¬ 
pressed in the Act of 1861, the title of which shows 
that its object was ‘to indemnify the states for ex¬ 
penses incurred by them in defense of the United 
States/ ” 

The court sustained the claim of the State of New York 
for the interest. “Expenses * * * incurred” in the New 
York statute is no stronger than “money expended and obli¬ 
gations incurred” in the statute here. 

In U. S. vs. Highsmith, 257 Fed. 401, afffirmed 255 U. 
S. 170, 65 L. ed. 569, the Circuit Court of the Eighth Cir¬ 
cuit followed the case of the United States vs. Rogers, 259 
Fed. 397, holding that in condemnation proceedings inter¬ 
est was recoverable from the time the government acted. 
The Rogers case was affirmed by the Supreme Court, 255 
U. S. 163, 65 L ed. 566, thus affirming that “Just com¬ 
pensation” includes interest on claims against the gov¬ 
ernment. 

Treating the interest as a part of a “just compensa¬ 
tion required by the Fifth Amendment to the Constitu¬ 
tion,” the court citing the New York case, placed its de¬ 
cision “on equitable principles.” 
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In the Court below Appellant's counsel urged that as the 
claims filed exceeded the appropriation made no interest 
should be paid. This is a non sequitur. If the argument 
were good it would mean that only part of the claims 
should be paid or that each claim should be reduced to about 
forty per centum of the net losses. A reductio ad ab- 
surdum which completely answers this contention. 

Appellant urges in his brief that interest was analogous 
to profits and that as profits are not permitted interest 
can not be. This argument was illustrated by showing the 
results when one man borrows money and another man 
furnishes his own money. It is not necessary to discuss 
the rights to receive compensation therefor of the man 
who furnishes money. That is not this case. Here in ex¬ 
act language of the statute, expenditures were made in 
order to get money with which to prepare to produce and 
to produce pyrites for the urgent needs of the govern¬ 
ment. Relator got no profit either on its capital or for it 3 
services. All it asks here is for the return of its net 
losses which it incurred and that in determining such net 
losses all its expenditures and all its obligations incurred 
should be, as the statute says, considered and applied in 
arriving at the total amount. That relator is entitled to 
this is shown by the New York case above at page 624 
where the court said: 

“We are of opinion that the claim of the state for 
money paid on account of interest to the commission¬ 
ers of the canal fund, is not one against the United 
States for interest as such, but is a claim for costs, 
charges, and expenses properly incurred and paid by 
the state in aid of the general government, and is em¬ 
braced by the act of congress declaring that the states 
would be indemnified by the general government for 
moneys so expended." 

Appellant, in his brief herein, at page 17, uses this 
language: 
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Congress might have directed allowance of interest 
which it knew had been disallowed under the original 
act; but it did not.” 

As a matter of fact, as this record shows, prior to the 
action of congress Mr. Lane had allowed interest and it 
makes no difference whether he allowed it wittingly or 
unwittingly. The Chestatee Pyrites & Chemical Corpora¬ 
tion did not urge this right to interest because it had re¬ 
ceived interest. It did urge that the percentage arrange¬ 
ment adopted by Mr. Secretary Lane was wrong. It there¬ 
fore follows that instead of the failure of congress to men¬ 
tion interest being construed as a legislative opposition to 
interest, such failure would indicate an agreement that the 
interest theretofore allowed by Mr. Secretary Lane had been 
properly allowed. 

The argument of Appellant that interest is profit has no 
application here. The same argument might be made that 
machinery ought not to be paid for because profits may 
have been made by the seller. The Chestatee Pyrites & 
Chemical Corporation has never received interest or prof¬ 
its. All it now asks is that its “expenditures made” and 
its “obligations incurred” be met as Congress said they 
should be met. 

IT IS IMMATERIAL WHETHER OR NOT THE AMEND¬ 
ED ACT ENLARGED RELATOR’S RIGHTS. 

STATEMENT. 

The amended act evidenced a condemnation of the rigid 
limitations of the Department and the intention of Con¬ 
gress to require a more liberal construction of the statute. 
Relator had urged before the Congressional Committee 
that there should be a liberal construction of this relief act 
and in so doing had cited to the Committee certain authori¬ 
ties and had made certain argument. 
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ARGUMENT AND AUTHORITIES 

We see no pertinence in the argument that the Act of 
November 23, 1921, did not authorize the reconsideration 
of relator’s claim. That question was determined by Sec¬ 
retary Fall after full argument, and relator’s claim was 
reconsidered and Secretary Fall found that there had been 
a miscalculation of the former award to relator. 

Even if the act had not been amended the original act 
is broad enough to protect the rights asked for by relator 
in this proceeding. 

Stewart vs. Kahn, Monogahela Navigation Co., vs. 
United States, McClure vs. United States, supra. 

THIS IS NOT A SUIT AGAINST THE UNITED STATES. 

The sixth error assigned raises a question which this 
court has passed upon and decided against Appellant. 

Secretary of the Interior vs. U. S. ex rel. Logan 

Rives, No. 4020,-, App. D. C. -, decided 

January 7, 1924. 

The Rives case is so directly in point that it will be con¬ 
venient for the court, that case not being yet published, to 
insert here representative quotations therefrom: 

In this case, the Chief Justice, delivering the opinion of 
the Court, said: 

“We are urged to hold that this is an action against 
the United States, and that since they have not con¬ 
sented to be sued with respect to the matter it cannot 
be maintained. To this view we cannot yield. The 
action relates simply to the question as to whether or 
not the Secretary has failed to exercise a power vested 
in him by congress. It does not seek to direct him 
to allow or pay a penny. Such an action in no wise 
affects the United States. The circumstances that 
our ruling may result in a finding by the Secretary 
in favor of the relator is of no importance. It would 
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be merely an accidental. With reference to a situa¬ 
tion like this the Supreme Court of the United States, 
in awarding a mandamus to compel the Interstate 
Commerce Commission to entertain and adjudicate a 
cause, said: 

‘The unusual and purely fortuitous circumstance, 
that the character of this jurisdictional limitation 
on the power of the commission chances to be such 
that the giving of correct construction to it must 
result in determining the character of the decision 
which the Commission must render when the case is 
returned to it, cannot affect the power of this Court 
or that of the lower courts to define what that 
jurisdiction is under the Act of Congress, or the 
duty of the Commission to accept and act upon such 
definition when announced.’ Louisville Cement Co. 
vs. Interstate Comm<erce Commission, 246 U. S., 
638, 644. 

“What we have said meets another contention made 
by the Secretary, viz., that in rendering his decision 
construing the statute he was exercising his judg¬ 
ment, and that, as there is some basis for that judg¬ 
ment in the statute, the courts have no power to con¬ 
trol his action. While this doctrine is sound where 
the Secretary takes jurisdiction and then exerts his 
judgment over the matter to which the jurisdiction 
extends, it does not apply where he refuses to act, on 
the assumption that he has no power or jurisdiction 
over the subject matter. In the case of Louisville Ce¬ 
ment Co. vs. Interstate Commerce Commission, supra, 
the Commission refused to allow a claim because, as 
stated, it had not been filed in time under the statute. 
The court held that it had been and granted the writ 
of mandamus to compel the Commission to entertain 
and proceed to adjudicate the claim. That is what the 
court below did in this case. 

“Another decision which bears on the point is that 
of Work, Secretary of the Interior vs. Mosier, 261 U. 
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S., 352. There the question was as to whether or not 
under a statute bonuses paid for oil lands were dis¬ 
tributable as rents or as royalties. The relators alleged 
that the Secretary had placed a wrong construction 
upon the statute. The court said that the determina- 
ion of the question was not ‘a matter of discretionary 
construction by the Secretary/ but was a matter 'de¬ 
terminable in court at the instance of the beneficiaries 
as of right/ So here, the question as to whether or 
not money paid for manganese land comes within the 
purview of the statute is a matter of statutory con¬ 
struction, not finally entrusted to the discretion of the 
Secretary, but determinable in court at the instance of 
the claimant. This case was followed in Work vs. The 
United States ex rel. MeAlester-Edwards Coal Co., 
262 U. S., 200, where the Secretary, construing a 
statute, denied the right of the coal company to make 
payments for certain lands and to have a patent issued 
therefor. The Secretary insisted that since his con¬ 
struction of the statute had some basis therein, it w r as 
not reviewable by the courts. This court took a dif¬ 
ferent view of the matter (277 Fed., 57^) and was 
sustained by the Supreme Court of the United States. 
These decisions represent the latest expression of the 
Supreme Court of the United States in the subject, 
and are binding upon us. 
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